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PROBLEMEN EN KNELPUNTEN

Welke problemen zijn in het verleden geconstateerd met 
betrekking tot de Wbp en de Privacyrichtlijn?
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Teeven (VVD) Vanuit juridisch perspectief kan 
worden gezegd dat de gelaagde en 
gecompartimenteerde regelgeving met 
betrekking tot de bescherming van 
persoonsgegevens in haar geheel bijzonder 
complex is en naar overregulering neigt. Het 
begrippenapparaat en het instrumentarium zijn in 
hoge mate abstract en pluri-interpretabel. 
Waarom is de doelstelling van de vaststelling van 
een werkbaar begrippen-apparaat nog niet 
gerealiseerd?

VERSLAG VAN ALGEMEEN OVERLEG 
Vastgesteld 21 januari 2008

Kamerstukken II 2007/08, 31 051, nr. 2
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Van Haersma Buma (CDA) Volgens de onderzoekers 
is de Wbp ingewikkeld en inflexibel, is het opstellen van 
gedragscodes tijdrovend en kostbaar, zijn de begrippen 
in de wet onduidelijk en onbepaald, is het vrijstellingen-
besluit vanwege zijn gedetailleerdheid onwerkbaar, is 
het vooraf informeren van betrokkenen arbeidsintensief 
en botst het soms met de eis van vertrouwelijkheid van 
informatie. […] De lijst knelpunten maakt duidelijk dat 
de Wbp meer dan incidenteel resulteert in een 
onredelijke hindernis voor maatschappelijk zeer 
wenselijke beleidsmaatregelen en andere initiatieven.
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Kamerstukken II 2007/08, 31 051, nr. 2



Proposal General DP Regulation

(7) The objectives and principles of Directive
95/46/EC remain sound, but it has not prevented 
fragmentation in the way data protection is 
implemented across the Union, legal uncertainty
and a widespread public perception that there are 
significant risks for the protection of individuals
associated notably with online activity. Differences
in the level of protection of the rights and freedoms
of individuals, notably to the right to the protection
of personal data […] may prevent the free flow of 
personal data throughout the Union. 

fragmentationfragmentation
legal uncertaintylegal uncertainty

DifferencesDifferences
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Het is helemaal niet complex. Het is juist 
eenvoudig: 
1. verzamel niets wat niet noodzakelijk is 
2. beveilig de gegevens goed
3. ga er zorgvuldig mee om en 
4. geef burgers er inzage in 
Dat is wat er staat.

Interview Jacob Kohnstamm
Webwereld 17 maart 2012



OPLOSSINGEN?
Wat biedt de Verordening?



(11) In order to ensure a consistent level of protection
for individuals throughout the Union and to prevent 
divergences hampering the free movement of data 
within the internal market, a Regulation is necessary
to provide legal certainty and transparency for
economic operators, including micro, small and 
medium-sized enterprises, and to provide individuals
in all Member States with the same level of legally
enforceable rights and obligations and responsibilities
for controllers and processors, to ensure consistent 
monitoring of the processing of personal data, and 
equivalent sanctions in all Member States as well as 
effective co-operation by the supervisory authorities of 
different Member States
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fragmentation

• what are the causes of ‘fragmentation’? 
• is complete harmonization possible or 

even desirable?
• do we want harmonization on paper or 

effective privacy protection?

recognition that member
states have different
•legal systems
•social norms, and
•regulatory traditions



the need for open norms 

because of
• one-size does not fit all 
• we need flexibility 
• technological and other 

developments
• acknowledgement of 

different approaches, 
traditions etc. in member 
states

• personal data, identification, 
individualization, to single 
out…

• main establishment, main 
decisions, main processing 
activities

• fairness, adequacy, relevance, 
necessity,  reasonableness

• freedom of expression
• etcetera

Possibly the GDPR will realize more harmonization, but 
certainly not full harmonization. Some legal uncertainty is 
inevitable



risk of over-regulation
• GDPR is far more detailed and 

prescriptive
• does it provide sufficient flexibility?
• not always an obvious link 

between the measures to take and 
the protection of privacy

• risk of ‘red tape’ and cosmetic 
solutions 

Art. 6(5), 8(3)-(4), 9(3), 
12(5)-(6), 10(7)-(8), 15(3)-(4), 

17(9), 18(3), 20(5), 22(4), 
23((3)-(4) etc.



multi-jurisdiction issues

• one-stop-shop for controllers 
operating in more than one 
member state

• DPA of main establishment is 
competent 

Art.  51(2) GDPR

Art.  4(13) GDPR

where the main decisions as 
to the purpose, conditions
and means of processing are 
taken



reality check
• how to deal with non EU-based controllers? do 

we have effective cross border enforcement 
mechanisms?

• do I have ‘a gainful interest’ when I sell my old 
bike on eBay or marktplaats? 

• are certain data by definition ‘sensitive’ or 
special? should we not have a more context 
based approach?

• how will the right to be forgotten be delivered? 
through search engine filters? do we really 
want that?

• what about the transparency of the EDPB 
decisions? how to object, appeal… ?

• can Belgium datasubjects submit their 
complaints about a Dutch controller to the 
Spanish DPA?

Art. 2(2)(d) GDPR

Art. 3(2)(a-b) GDPR

Art. 9 GDPR

Art. 17 GDPR

Art.  67(2) and 
72GDPR

Art. 73 GDPR



antwoord

vraag

worden de in het verleden geconstateerde problemen 
met betrekking tot de Wbp en Richtlijn opgelost door de 

Verordening?

misschien gedeeltelijk
(maar ik moet het nog zien)
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