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HISTORY

development of privacy and data
protecton law in Europe

1948 Universal Declaration (art. 12)

1950 ECRM (art. 8)

1980 OECD-Guidelines?

1981 CoE Convention 108

1995 EC DP Directive 95/46/EC

2000 EU Charter of Fundamental
Rights

2016 General Regulation on DP
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1970 verabschiedete Hessen das

data processing 1960's weltweit erste Datenschutzgesetz
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Why do we need a directive (or a regulation?)

‘evasion’ of national data

protection acts via telecom

1970 incentive for member states
companies to ban the transfer of
national data

process their data personal data to

protection acts in member state countries without
different levels of with lowest level ‘adequate
protection of protection protection’

harmonisation!

EU Charter of Fundamental Rights 2000

e art 7 privacy
< art 8 data protection

« art.11 freedom of
information




horizontal effect?

‘there may be positive obligations
inherent in an effective respect for private
or family life [...].

These obligations may involve the
adoption of measures designed to secure
respect for private life even in the sphere
of the relations of individuals between
themselves’
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HARMONISATION

CoE Data Protection Convention 108

« 48 parties to this convention
« Arrevision in the works




EU Data Protection Directive 1995

objectives

« free flow of personal data
within EU (internal market)

« A high level of protection of
fundamental rights (privacy
and related rights)
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the regulation ~ legal basis of...

Avrticle 16(2)

The European Parliament and the
Council [..] shall lay down the rules
relating to the protection of
individuals with regard to the
processing of personal data by Union
institutions, bodies, offices and
agencies, and by the Member States
when carrying out activities which fall
within the scope of Union law, and
the rules relating to the free
movement of such data. [...]

)

Avrticle 114(1)

The European Parliament and the
Council shall [..] adopt the measures
for the approximation of the
provisions laid down by law,
regulation or administrative action in
Member States which have as their
object the establishment and
functioning of the internal market.

the legislative process..

GDPR

Draft GDPR
25.01.2012

Parliament

takes position

adopted

R ) tilogue
Civil Libertie””  Rapporteur Council adopts
Comittee Albrecht 3 Common
Art 29 WP i Position
Joint Tekst
GDPR GDPR

adopted by approved or
Council and rejected 2" reading 2 reading
Parliament _ Council Parliament

Concilliation
Commitee

Comments
Commission

Common Position approved
rejected or amended by
Parliament




risk of over-regulation

« GDPR is far more detailed and
prescriptive

« does it provide sufficient flexibility?

« not always an obvious link
between the measures to take and

the protection of privacy é

« risk of ‘red tape’ and cosmetic
solutions

INSTITUTIONS

European Court of Human Rights (ECtHR)

« broad interpretation of privacy
(art. 8 ECHR)

« the concept of “private life” is a

ROPEAN COURT OF HUMAN RIGI broad term not susceptible to

{UROPEENNE DES DROITS DE L' exhaustive definition
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EU Court of Justice (CJEU)

« Luxembourg

« highest authority on interpreting EU
law

« national courts can ask CJEU
advice on interpretation EU law

Independent authorities

* National: Data Protection Authorities
(DPAs)

* Article 29 Working Party: Advisory
body: opinions, working documents
etc.

* EDPS (European Data Protection
Supervisor) Supervises processing by
EU bodies (Reg 45/2001, art 41-48)

questions?
g.j.zwenne@law.leidenuniv.nl




